§7.465-1

former position. It is immaterial that the
new work activity is less demanding or less
gainful than the work in which the taxpayer
was engaged before his or her retirement on
disability. Since the taxpayer regularly per-
forms duties in a full-time, competitive work
situation at a rate of pay at or above the
minimum wage, he or she is able to engage
in substantial gainful activity.

Example (5). A taxpayer who retired on dis-
ability from employment as a bookkeeper
drives trucks for a charitable organization at
the taxpayer’s convenience. The taxpayer re-
ceives no compensation, but duties of this
nature generally are performed for remu-
neration or profit. Some weeks the taxpayer
works 10 hours, some weeks 40 hours, and
over the year the taxpayer works an average
of 20 hours per week. Even though the tax-
payer receives no compensation, works part-
time, and at his or her convenience, the na-
ture of the duties performed and the average
number of hours worked per week conclu-
sively establish the taxpayer’s ability to en-
gage in substantial gainful activity.

Example (6). A taxpayer who retired on dis-
ability was instructed by a doctor that unin-
terrupted bedrest was vital to the treatment
of his or her disability. However, because of
financial need, the taxpayer secured new em-
ployment in a sedentary job. After attempt-
ing the new employment for approximately
two months, the taxpayer was physically un-
able to continue the employment. The fact
that the taxpayer attempted to work and
did, in fact, work for two months, does not,
of itself, conclusively establish the tax-
payer’s ability to engage in substantial gain-
ful activity.

Example (7). A taxpayer who retired on dis-
ability accepted employment with a former
employer on a trial basis. The purpose of the
employment was to determine whether the
taxpayer was employable. The trial period
continued for an extended period of time and
the taxpayer was paid at a rate equal to the
minimum wage. However, because of the tax-
payer’s disability only light duties of a non-
productive make-work nature were assigned.
Unless the activity is both substantial and
gainful, the taxpayer is not engaged in sub-
stantial gainful activity. The activity was
gainful because the taxpayer was paid at a
rate at or above the minimum wage. How-
ever, the activity was not substantial be-
cause the duties were of a nonproductive,
make-work nature. Accordingly, these facts
do not, of themselves, establish the tax-
payer’s ability to engage in substantial gain-
ful activity.

Example (8). A taxpayer who retired on dis-
ability from employment as a bookkeeper
lives with a relative who manages several
motel units. The taxpayer assisted the rel-
ative for one or two hours a day by per-
forming duties such as washing dishes, an-
swering phones, registering guests, and
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bookkeeping. The taxpayer can select the
times during the day when he or she feels
most fit to perform the tasks undertaken.
Work of this nature, performed off and on
during the day at the taxpayer’s conven-
ience, is not activity of a ‘“‘substantial and
gainful” nature even if the individual is paid
for the work. The performance of these du-
ties does not, of itself, show that the tax-
payer is able to engage in substantial gainful
activity.

Example (9). A taxpayer who retired on dis-
ability because of a physical or mental im-
pairment accepts sheltered employment in a
protected environment under an institu-
tional program. Sheltered employment is of-
fered in sheltered workshops, hospitals and
similar institutions, homebound programs,
and Veterans Administration domiciliaries.
Typically, earnings are lower in sheltered
employment than in commercial employ-
ment. Consequently, impaired workers nor-
mally do not seek sheltered employment if
other employment is available. The accept-
ance of sheltered employment by an im-
paired taxpayer does not necessarily estab-
lish his or her ability to engage in substan-
tial gainful activity.

(Secs. 105(d) and 7805 of the Internal Revenue
Code of 1954 (90 Stat. 1566; 68A Stat. 917; 26
U.S.C. 105(d); 7805))

[T.D. 7544, 43 FR 19656, May 8, 1978]

§7.465-1 Amounts at risk with respect
to activities begun prior to effective
date; in general.

Section 465 provides that a taxpayer
(other than a corporation which is not
a subchapter S corporation or a per-
sonal holding company) engaged in cer-
tain activities may not deduct losses
from such activity to the extent the
losses exceed the amount the taxpayer
is at risk with respect to the activity.
For the types of activities to which
section 465 applies and for determining
what constitutes a separate activity,
see section 465(c). Section 465 generally
applies to losses attributable to
amounts paid or incurred in taxable
years beginning after December 31,
1975. For the purposes of applying the
at risk limitation to activities begun
before the effective date of the provi-
sion (and which were not excepted from
application of the provision), it is nec-
essary to determine the amount at risk
as of the first day of the first taxable
year beginning after December 31, 1975.
The amount at risk in an activity as of
the first day of the first taxable year of
the taxpayer beginning after December
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31, 1975, (for the purposes of §7.465-1
through 7.465-5 such first day shall be
referred to as the effective date) shall
be determined according to the rules
provided in §§7.465-2 through 7.465-5.

[T.D. 7504, 42 FR 42197, Aug. 22, 1977]

§7.465-2 Determination of amount at
risk.

(a) Initial amount. The amount a tax-
payer is at risk on the effective date
with respect to an activity to which
section 465 applies shall be determined
in accordance with this section. The
initial amount the taxpayer is at risk
in the activity shall be the taxpayer’s
initial basis in the activity as modified
by disregarding amounts described in
section 465(b) (3) or (4) (relating gen-
erally to amounts protected against
loss or borrowed from related persons).

(b) Succeeding adjustments. For each
taxable year ending before the effective
date, the initial amount at risk shall
be increased and decreased by the
items which increased and decreased
the taxpayer’s basis in the activity in
that year as modified by disregarding
the amounts described in section 465(b)
(3) or (4).

(c) Application of losses and with-
drawals. (1) Losses described in section
465(d) which are incurred in taxable
years beginning prior to January 1, 1976
and deducted in such taxable years,
will be treated as reducing first that
portion of the taxpayer’s basis which is
attributable to amounts not at risk. On
the other hand, withdrawals made in
taxable years beginning before January
1, 1976, will be treated as reducing the
amount which the taxpayer is at risk.

(2) Therefore, if in a taxable year be-
ginning prior to January 1, 1976 there is
a loss described in section 465(d), it
shall reduce the amount at risk only to
the extent it exceeds the amount of the
taxpayer’s basis which is not at risk.
For the purposes of this paragraph the
taxpayer’s basis which is not at risk is
that portion of the taxpayer’s basis in
the activity (as of the close of the tax-
able year and prior to reduction for the
loss) which is attributable to amounts
described in section 465(b) (3) or (4).

(d) Amount at risk shall not be less than
zero. If, after determining the amount
described in paragraph (a), (b), and (c)
of this section, the amount at risk (but

§7.465-5

for this paragraph) would be less than
zero, the amount at risk on the effec-
tive date shall be zero.

[T.D. 7504, 42 FR 42197, Aug. 22, 1977]

§7.465-3 Allocation of loss for dif-
ferent taxable years.

If the taxable year of the entity con-
ducting the activity differs from that
of the taxpayer, the loss attributable
to the activity for the first taxable
year of the entity ending after the be-
ginning of the first taxable year of the
taxpayer beginning after December 31,
1975, shall be allocated in the following
manner. That portion of the loss from
the activity for such taxable year of
the entity which bears the same ratio
as the number of days in such taxable
year before January 1, 1976, divided by
the total number of days in the taxable
year, shall be attributable to taxable
years of the taxpayer beginning before
January 1, 1976. Consequently, that
portion shall be treated in accordance
with §7.465-2.

[T.D. 7504, 42 FR 42198, Aug. 22, 1977]

§7.465-4 Insufficient records.

If sufficient records do not exist to
accurately determine under §7.465-2
the amount which a taxpayer is at risk
on the effective date, the amount at
risk shall be the taxpayer’s basis in the
activity reduced (but not below zero)
by the taxpayer’s share of amounts de-
scribed in section 465(b) (3) or (4) with
respect to the activity on the day be-
fore the effective date.

[T.D. 7504, 42 FR 42198, Aug. 22, 1977]

§7.465-5 Examples.

The provisions of §7.465-1 and §7.465-
2 may be illustrated by the following
examples:

Example (1). J and K, as equal partners,
form partnership JK on January 1, 1975.
Partnership JK is engaged solely in an activ-
ity described in section 465(c)(1). On January
1, 1975, each partner contributes $10,000 in
cash from personal assets to JK. On July 1,
1975, JK borrows $40,000 (of which J’s share is
$20,000) from a bank under a nonrecourse fi-
nancing arrangement secured only by the
new equipment (for use in the activity) pur-
chased with the $40,000. On September 1, 1975,
JK reduces the amount due on the loan to
$36,000 (of which J’s share is $18,000). On Oc-
tober 1, 1975, JK distributes $3,000 to each
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